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Decisions of ai United States Su- 


preme Court 


By Hon. C. William Ramseyer 











Gr a he SUMMER and fall 
vee there was a_ renewed 
attack on the Supreme 
# Court of the United 

States from various 
quarters, and vigorous demands 
for curtailment of the powers 
of that tribunal. These attacks 
centered against this court’s exer- 
cise of power to declare acts of 
Congress unconstitutional and void 
because such acts, in the opinion 
of a majority of the Supreme 
Court, were in violation of some 
provision of the Constitution of 
the United States. 

That the Supreme Court had the 
power to declare acts of Congress 
unconstitutional was denied by a 
few of the ablest statesmen who 
were prominent in framing the 
Constitution and establishing the 
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Republic. On the other hand, dur- 
ing the early days of the Republic, 
the Supreme Court claimed this 
power and has exercised this power 
from that time to this. Although 
constitutional amendments have 
been proposed and bills have been 
introduced in Congress, from time 
to time, to deprive the Supreme 
Court of this power, or to curtail 
the exercise of this power by the 
Supreme Court, none ever received 
serious consideration by the Con- 
gress. 

A little over ten years ago there 
was a widespread and vigorous 
campaign in this country for the 
enactment of legislation to give 
the people the right to recall ju- 
dicial decisions. The life of this 
campaign did not survive the 
second sober thought of the Amer- 
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ican people. The demand last year 
was to deprive the Supreme Court, 
by a constitutional amendment, of 
the power of final determination 
on the constitutionality of acts of 
Congress. The purpose of the sug- 
gested amendment was to give 
vitality to an act of Congress de- 
clared unconstitutional and void 
by the Supreme Court, upon its 
repassage by a majority of both 
Houses of Congress. This pro- 
posal would make Congress the 
final arbiter of the constitutional- 
ity of its own acts. ” 

Last summer and fall, when the 
Supreme Court was under fire of 
criticism, there were statements 
in the press calculated to lead peo- 
ple to believe that that tribunal 


kept itself busy handing down de- 


cisions declaring congressional 
acts to be unconstitutional. Early 
last fall I endeavored to get a list 
of all the Supreme Court cases 
which hold acts of Congress un- 
constitutional, but such a list was 
nowhere to be found. I called upon 
the legislative reference service of 
the Library of Congress for help, 
and that service put several of its 
experts to the task of going through 
all the Supreme Court reports for 
the decisions holding acts of Con- 
gress unconstitutional. Such a 
list was finally completed and fur- 
nished me on October 12, 1922, 
which I shall have printed in the 
CONGRESSIONAL RECORD. 

This list contains forty-eight de- 
cisions by the Supreme Court de- 


claring acts of Congress uncon- 
stitutional and void since the 
foundation of our government, or 
on an average of one such decision 
in a little less than three years. It 
is only fair to observe that such 
decisions have been more frequent 
in the late years. For the first 
fifty years of our government there 
were very few such decisions. 

The real question to keep in 
mind is not how often the Supreme 
Court has declared acts of Con- 
gress unconstitutional, but how 
often the Congress has enacted 
legislation in violation of plain pro- 
visions of the Constitution. When- 
ever Congress exceeds its power in 
this regard, it is the plain duty of 
the Supreme Court to declare such 
acts unconstitutional and _ void. 
However, such a duty should be 
performed with great caution. The 
presumption in every case should 
be in favor of the validity of the 
act of Congress until the violation 
of the Constitution is proved be- 
yond all reasonable doubt. 

About two weeks ago this same 
reference service furnished me 
with a list of the United States 
Suvreme Court decisions declaring 
acts of state legislatures uncon- 
stitutional. I shall also have this 
list printed in the REcorp. I am 
sure these lists of decisions will be 
of especial interest to the members 
of the bar of the country and to 
students of government generally. 

A number of very important de- 
cisions of the Supreme Court of 
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the United States declaring acts 
of Congress unconstitutional have 
been by a vote of five to four. 
There are nine Justices—five voted 
to declare the act unconstitutional 
and four against. It is this class 
of decisions that has been the chief 
cause of attacks and storms of pro- 
test against the Supreme Court. 
The far-reaching effect of one 
vote in declaring acts of Congress 
unconstitutional has led to a per- 
sistent demand for legislation re- 
quiring more than a bare majority 
of the Supreme Court to pass on 
so important and vital an issue as 
the constitutionality of an act of 
Congress. To bring about this re- 
sult the following bill is now pend- 
ing before Congress: 
A Bill Providing the Number of Judges 


Which Shall Concur in Holding an 
Act of Congress Unconstitutional. 


Be it enacted, etc., That in all suits 
now pending, or which may hereafter be 
pending, in the Supreme Court of the 
United States, except cases affecting 
ambassadors, other public ministers, and 
consuls, and those in which a state shall 
be a party, where is drawn in question 
an act of Congress on the ground of 
repugnancy to the Constitution of the 
United States, at least seven members 
of the court shall concur before pro- 
nouncing said law unconstitutional. 


The authority for the constitu- 
tionality and validity of such legis- 
lation is based on the following 
constitutional provision: 


In all cases affecting ambassadors, 
other public ministers and consuls, and 
those in which a state shall be a party, 
the Supreme Court shall have original 
jurisdiction; in all other cases before 
mentioned the Supreme Court shall have 
appellate jurisdiction, both as to law and 
fact, with such exceptions and under 
= regulations as the Congress shall 

e. 
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In my opinion there is merit to 
the proposed legislation. No act 
of Congress should be declared un- 
constitutional and void unless it is 
very clear that such act is in vio- 
lation of the Constitution, and such 
violation should be clear to the 
minds of more than a bare ma- 
jority of the court. Such legisla- 
tion would be in line with the 
words of Chief Justice Marshall in 
Fletcher v. Peck, 6 Cranch, 87-128, 
3 L. ed. 162-175. He says: 


The question whether a law be void 
for its repugnancy to the Constitution 
is at all times a question of much 
delicacy, which ought seldom, if ever, to 
be decided in the affirmative in a doubt- 
ful case. It is not on slight implication 
and vague conjecture that the legis- 
lature is to be pronounced to have trans- 
cended its powers and its acts to be con- 
sidered as void. 


The following are some of the 
well-known five-to-four decisions 
of the Supreme Court of the Unit- 
ed States, holding legislation re- 
pugnant to the Constitution: 


Slaughter-House Cases, 16 Wall. 36, 
21 L. ed. 394; Poindexter v. Greenhow, 
114 U. S. 269, 29 L. ed. 185, 5 Sup. Ct. 
Rep. 903, 962; Income Tax Cases (Pol- 
lock v. Farmers’ Loan & T. Co.) 157 U. 
S. 429, 39 L. ed. 759, 15 Sup. Ct. Rep. 
6738, 158 U. S. 601, 39 L. ed. 1108, 15 
Sup. Ct. Rep. 912; Fairbank v. United 
States, 181 U. S. 283, 45 L. ed. 862, 21 
Sup. Ct. Rep. 648, 15 Am. Crim. Rep. 
135; Hammer v. Dagenhart, 247 U. S. 
251, 62 L. ed. 1101, 3 A.L.R. 649, 38 
Sup. Ct. Rep. 529, Ann. Cas. 1918E, 724; 
Eisner v. Macomber, 252 U. S. 189, 64 
L. ed. 521, 9 A.L.R. 1570, 40 Sup. Ct. 
Rep. 189; Knickerbocker Ice Co. v. Stew- 
art, 253 U. S. 149, 64 L. ed. 834, 11 
A.L.R. 1145, 40 Sup. Ct. Rep. 438, 20 
N. C. C. A. 635; Newberry v. United 
States, 256 U. S. 232, 65 L. ed. 913, 41 
Sup. Ct. Rep. 469. 


Extracts from remarks in the 
House of Representatives on Feb- 
ruary 24, 1923. 
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Mr. Justice Sutherland 


An Appreciative Sketch by William D. Riter, Assistant Attorney- 
General of United States. 


Woes 710 ONE acquainted with 
yy) Mr. Justice Suther- 
| land’s versatile career 

: can doubt that his train- 

ing and experience have 

been such as to prepare him, in 
the fullest measure, for the im- 
portant role he is now called upon 
to assume. He is, in every essen- 
tial feature, a lawyer—a lawyer of 
high ideals, of rare gifts of analy- 
sis, of deep but sympathetic vision, 
of technical but unpedantic learn- 
ing. The determination formed 
in early manhood to be a real 
lawyer—that, and nothing more— 
has been resolutely adhered to. 
The fact that he sat in the United 
States Senate from 1905 until 1917 
in no way detracts from the force 
of what has just been said. He 
became a legislator not because he 
was obsessed with the notion that 
this offered any alluring field of 
advocating visionary: ideas of gov- 
ernmental policies calculated to 
usher in a new millennium, but on 
account of the rare opportunity 
thus offered of broadening along 
lines that were essentially legal. 
His legislative experience, as it 
afterwards developed, was in truth 
the turning point of his career. 
Whatever financial loss it may have 
entailed, it assuredly furnished the 
fortunate opportunity of demon- 


strating to the nation—what, in- 
deed, his own state already knew 
—that he possessed, in a singular- 
ly ample measure, all of the ele- 
ments that count for genuine suc- 
cess at the bar. a 

Following his studies at the Uni- 
versity of Michigan forty years 
ago, he began the practice of law 
in Utah, in a small town of some- 
thing like 5,000 inhabitants. A 
place of this size presented, of 
course, no unusual features in the 
way of litigation. The town itself 
was then, as it is to-day, essential- 
ly an agricultural community; and 
whatever disputes found their way 
to the local courts were, for the 
most part, of that kind which dis- 
tempered neighbors are unable to 
compose. It was in surroundings 
such as these, with frugally fur- 
nished law offices, and with only 
a handful of scattered reports and 
textbooks to break the monotony 
of barren walls, that Mr. Justice 
Sutherland’s career as a lawyer 
began. 

But, as Lincoln himself con- 
spicuously © proved, luxuriously 
fitted offices are unessential to suc- 
cess. It is, after all, the man alone 
who counts. Perseverance, dogged 
determination, unremitting appli- 
cation, studious habits, thorough- 
ness, and, above all, cleanliness of 
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purpose and integrity of character, 
will sooner or later bear their full 
measure of reward. And so it was 
in the case of the then obscure 
lawyer who is the subject of this 
sketch. It may be a source of com- 
fort to the younger members of the 
bar, now struggling against great 
odds to obtain a foothold in the 
profession, to know that he him- 
self passed through all the various 
stages of despondency and doubt. 
More than once at the beginning 
of his career he was compelled, 
out of sheer necessity, to take 
trivial cases, yielding nothing 
more than a mere pittance. There 
were times when he was dis- 
heartened and discouraged. Not 
infrequently he was compelled to 
look want and misery squarely in 
the face. But he never faltered. 
However dark the outlook, he stood 
undismayed. And never once did 
he swerve from the path of recti- 
tude. 

Although not long in coming, the 
recognition which his talents final- 
ly won was not instantaneous, but 
of sure and steady growth. Hav- 
ing determined to enter a field of 
larger opportunity and endeavor, 
he removed, in the early 90’s, to 
Salt Lake City, where he formed 
a partnership with two of the lead- 
ing lawyers of that place, Mr. P. 
L. Williams and Mr. Waldemar 
Van Cott. Here for several years 
he devoted his entire time to the 
general practice of the law. While 
following no particular line, his 
attention was early attracted to 
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mining litigation, which, because 
of the magnitude of the interests 
usually at stake, more often pre- 
sented highly lucrative employ- 
ment. It was in this branch of liti- 
gation, requiring, as it did, a 
thorough knowledge of geology, 
that Mr. Justice Sutherland 
achieved his most signal triumphs. 

His election to the United States 
Senate in 1905 was, as already in- 
dicated, the turning point in his 
career. As might have been ex- 
pected, it was the legal features of 
pending legislation that primarily 
enlisted his earnest attention. His 
supremacy in the important field 
of constitutional law soon became 
universally recognized. He never 
talked glibly, but waited for the 
proper occasion to express his 
views. When he did so his hearers 
were impressed with the fact that 
he had patiently exhausted all 
sources of legal information, and 
that he relied, not on the arts of 
declamation, but on the sheer force 
of his keenly analytical and well- 
balanced mind. It can in truth be 
said that it was his remarks on the 
floor of the Senate, always ex- 
pressed in terse but beautiful dic- 
tion, that at last brought the coun- 
try to a generous recognition of 
the fact that Mr. Justice Suther- 
land is a lawyer in every sense that 
the word implies. 

His election, in 1916, as Presi- 
dent of the American Bar Associa- 
tion, was, of course, a fitting tribute 
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to his well-known legal ability and 
character. In further recognition 
of his wide talents, Columbia Uni- 
versity conferred upon him, in 
1913, the honorary degree of Doc- 
tor of Laws. Similar action was 
taken by the University of 
Michigan in 1917 and by George 
Washington University in 1921. 
His series of lectures at Columbia 
University in 1918-1919, which 
were later published in book form 
under the title of ‘Constitutional 
Power and World Affairs,”’ exhibit 
not merely a fine grasp of con- 
stitutional problems, but a really 
profound statesmanship as well, 


EaiHE APPOINTMENT of 
By Honorable Pierce 


the United States Su- 

preme Court brings to that body 
at once its youngest member and 
a man who has never before held 
a judicial office; but who, in a long 
and brilliant career at the bar, 
amply displayed judicial aptitude. 
Born near Northfield, Minne- 
sota, March 17, 1866, Pierce Butler 
received his early training in the 
district schools, and in 1887 was 
graduated from Carleton College, 
Northfield. Immediately on grad- 
uation he moved to St. Paul, and 
began the study of law in the of- 
fice of John W. Pinch and John 


and strikingly reveal his mastery 
of English composition. 

Although possessing a keen sense 
of humor, he is endowed with too 
much practical sense to justify the 
belief that, if any of his associates 
should be taken ill, he would, in 
emulation of a distinguished Eng- 
lish judge of the nineteenth cen- 
tury, Baron Parke, commit the 
unpardonable folly of sending to 
the sick room for their perusal and 
study an intricate pleading of his 
own composition, in the deluded 
notion that such a token of sym- 
pathy would be more appreciated 
than a gift of flowers. 


Mr. Justice Butler 


Twohy in that city. He did not 
attend a law school, but, as he is 
reported later to have said, “learned 
law by ear.” Admitted to the 
Minnesota Bar in 1889, he became, 
two years later, assistant county 
attorney of Ramsey county, and 
in 1892 became county attorney, a 
post which he held until 1896. He 
became well known for his charac- 
teristically vigorous and successful 
prosecution of a number of im- 
portant cases, among them certain 
bank robbery cases which involved 
detective work of a high order, and 
which were famous in their time. 

On leaving the county attorney’s 
office, Mr. Butler entered general 
practice in St. Paul as a member 
of the firm of Eller, How, & Butler. 
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He was appointed general attorney 
at St. Paul for the Chicago, St. 
Paul, Minneapolis, & Omaha Rail- 
road Company, and served in that 
capacity for some time, returning 
to the general practice in St. Paul, 
after leaving that employment, as 
a member of the firm of How, But- 
ler, & Mitchell. He remained a 
member of this firm and its suc- 
cessors until his appointment to 
the Supreme Court, and during 
this period was constantly engaged 
in a general and exceedingly varied 
practice. 

In 1909 and 1910, on behalf of 
the United States government, Mr. 
Butler was engaged in the prosecu- 
tion under the Pure Food and 
Drugs Act, of the famous “bleached 
flour” cases. Again, in 1912, Attor- 
ney General George Wickersham 
engaged the services of Mr. Butler 
as leading counsel for the govern- 
ment, in the criminal prosecution 
under the Anti-trust Acts of Swift, 
Armour, and other packers. At 
about the same time he was em- 
ployed as one of the leading coun- 
sel for the Northern Pacific and 
Great Northern Railway Com- 
panies in the litigation known as 
the Minnesota Rate Cases (230 U. 
S. 352). These cases attracted 
nation-wide interest, and the im- 
portance of the conclusions reached 
are too well known to the profes- 
sion to require comment. Some 
years later, Mr. Butler was again 
engaged on behalf of certain rail- 
road companies in the proceedings 
before the Interstate Commerce 
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Commission under the Valuation 
Act. He retired from that employ- 
ment some years before his ap- 
pointment to the bench. 

Not the least significant feature 
of Mr. Butler’s experience is the 
pioneering he has done. He was 
among the first influentially to urge 
in Minnesota the adoption of work- 
men’s compensation legislation. 
Such legislation has been in force 
since 1913, and has served its pur- 
pose well. 

More recently, Mr. Butler has 
been employed as general counsel 
by various co-operative selling or- 
ganizations of farmers, milk pro- 
ducers, creameries, and live-stock 
raisers. The form of organization 
of such bodies, their powers and 
obligations under Federal and state 
statutes and regulations, their lia- 
bility to taxes, the form of their 
contracts with their members and 
their customers, and the validity 
of certain desired provisions of 
such contracts—are all questions 
not only of importance, but, as 
every lawyer who has struggled 
with the problem knows, of diffi- 
culty. Mr. Butler has contributed 
greatly, by his services in this con- 
nection, to the soundness and suc- 
cess of such organizations, and 
thus to the economic welfare of the 
farming, dairying, and stock-rais- 
ing population generally. 

Perhaps the most interesting and 
important of Mr. Butler’s recent 
professional activities has been 
that in connection with the valu- 
ation of the Grand Trunk Rail- 
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way. He represented the Canadian 
government, and appeared with 
Canadian counsel for the govern- 
ment before the arbitrators, one of 
whom was William H. Taft, now 
Chief Justice of the Supreme Court 
of the United States. The proceed- 


ings before the arbitrators were 
very complicated, and the ability 


that Mr. Butler, an American 
lawyer, long and closely versed in 
the principles of valuation common 
in this country, showed in success- 
fully dealing with a great valua- 
tion question under another theory 
of law, evinces a variety of capac- 
ity which should not be out of place 
upon the Supreme Bench. 


Mr. Justice Sanford 


— OUR appointments to 

4A) the bench of the Su- 

| preme Court of the 

%.| United States have now 

been made by President 

Harding. The last is that of 

Honorable Edward T. Sanford, 

United States district judge for the 

eastern and middle districts of 

Tennessee, since June 18, 1908, who 

was nominated to fill the vacancy 

caused by the retirement of Justice 
Pitney. 

With the confirmation of Asso- 
ciate Justice Sanford, the Supreme 
Court has a full bench for the first 
time since the present term began 
in October. This will lead to the 
early consideration of a number of 
important cases which have been 
postponed because of the vacancies. 

The nomination of Justice San- 
ford gives Tennessee two members 
of the highest court. 

He was born in Knoxville, Ten- 
nessee, on July 23, 1865, the son 
of Edward J. and Emma Chavan- 
nes Sanford. His mother was a 


member of a prominent family of 
French and Swiss descent, which 
had an active part in the early de- 
velopment of Knoxville. His 
father was a native of Connecticut, 
who, in 1852, settled in Tennessee, 
where he prospered, and at the 
time of his death, about twenty 
years ago, left a large estate. 
Graduated from the University 
of Tennessee as a bachelor of arts 
and bachelor of philosophy, when 
eighteen years old, he matriculat- 
ed at Harvard University in the 
fall of 1883. Two years later he 
received the degree of bachelor of 
arts, and in 1889 the degree of 
bachelor of laws and master of 
arts. He had been admitted the 
previous year to the bar in Ten- 
nessee, where he became associat- 
ed with General James A. Fowler 
of Knoxville, in the practice of law. 
Justice Sanford is a cultured 
man, with broad intellectual inter- 
ests. He is learned in the law and 
has been honored in his profession. 
He is a former vice president of 
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the American Bar Association, and 
in 1904 and 1905 he was the presi- 
dent of the Tennessee Bar Asso. 
During his long legal career he 
has devoted much attention to edu- 
cation. From 1898 to 1907, he was 
a lecturer in the law department of 
the University of Tennessee. For 
more than a decade he has been a 
trustee of the University. He isa 
charter member, and, in 1909, was 
president of the board of trustees 
of George Peabody College for 








wails A general rule, where 
political divisions are 
| by statute made an- 
| swerable in damages to 

persons injured by de- 
fects in highways, it is held that 
such statutes, being in derogation 
of the common law, are not to be 
extended by construction beyond 
the plain meaning of their words, 
and that, therefore, an action can- 
not be maintained unless it is 
clearly within the scope and mean- 
ing of the statute. Consequently, 
a plaintiff, to recover, must bring 
himself within the terms of the 
statute. Thus, in Douglass v. 
County Ct. 90 W. Va. 47, 110 S. E. 
439, annotated in 22 A.L.R. 585, 
it was held that negligent opera- 
tion of a motor truck owned by a 





Negligent or Unlawful Use of High- 


way as a Defect 
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Teachers, Nashville. 
boards of many philanthropic and 
charitable organizations. 

In 1907 he became an assistant 


He is on the 


attorney General of the United 
States, but resigned that office 
eighteen months later to accept a 
Federal judgeship. His record on 
the bench has met with approval 
and respect. 

We anticipate that he will be one 
of the most efficient and valuable 
members of our highest court. 


county, and used in road repair 
work by county employees, did not 
constitute a defect or render the 
road “out of repair,” within the 
meaning of a statute imposing lia- 
bility for injury to any person, 
occasioned by a defect in a high- 
way. This was upon the theory 
that the liability was imposed for 
injuries caused by “a defect of 
some kind in the highway itself,” 
and that it did not extend to “mere 
acts done upon it, unless they ren- 
der it physically out of repair, or 
unsafe.” 

A case seemingly in conflict with 
the weight of authority is Moss v. 
Aiken County, 114 S. C. 147, 103 
S. E. 520, which expressly held 
that negligent operation of a motor 
truck by a county employee ren- 
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dered the county liable to one in- 
jured by such negligent act, under 
a statute imposing liability for in- 
juries resulting from a “defect” in 
a public highway. The facts in 
this case are almost identical with 
those in the decision last cited. 

But the decided weight of au- 
thority is to the effect that the 
terms “defects,” “want of repairs,” 
etc., as used in statutes rendering 
counties, towns, or other political 
divisions liable for damages result- 
ing from such defects, etc., in pub- 
lic streets or highways, relate only 
to inert objects or structural de- 
fects, so that a city or other po- 
litical division cannot be held liable 
under such statutes for damages 
resulting from negligent or unlaw- 
ful use of such a public way by a 
moving object. 

Another application of the gen- 
eral rule that moving objects, even 
though unlawfully upon or using a 
highway, do not constitute defects 
for which a political division is 
liable, has been made where in- 
juries have resulted from coasting 
on a public street or highway. 

In Faulkner v. Aurora, 85 Ind. 
130, 44 Am. Rep. 1, where plaintiff 
was injured by coasters on a public 
street, which sport, although in 
violation of a city ordinance, was 
carried on publicly by crowds in 
the presence of the police, and was 
obviously dangerous to users of the 
street, it was said that it was 
obvious that “the injury did not 
result from any defect in the high- 


way,” but by the acts of those im- 
properly and unlawfully using the 
highway. The court said: “We 
are not aware of any precedent for 
holding an illegal use of the high- 
way by men, animals, vehicles, 
engines, or any other object, while 
movable and actually being moved 
by human will and direction, and 
neither fixed to, nor resting on, nor 
remainiug in, one position within 
the traveled part of the highway, 
to be a defect or want of repair for 
which the city or town is liable.” 

That negligently permitting the 
riding of bicycles upon the walks 
of a public street does not render 
the street defective, see Custer v. 
New Philadelphia, 11 Ohio C. D. 
9, 20 Ohio C. C. 177; and generally, 
for the authorities on the entire 
subject, consult the note in 22 
A.L.R. 588. 


Fined for Getting Hurt. A fine for 
pedestrians who permit themselves 
to be struck by automobiles is a solu- 
tion of the traffic problem in Colo- 


rado Springs. Two thirds of the 
auto accidents that occur on the 
streets are the fault of the pedes- 
trians themselves, who wilfully disre- 
gard the traffic rules in jay-walking, 
cutting across the corners and not 
observing the signals of the traffic 
policeman, the engineers say. 
—Rocky Mountain News. 


Then others appreciate them. A 
man always thinks his love letters 
models of composition till they come 
up in a breach of promise case. 

—Boston Transcript. 
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Advertising Rights on Leased 
Premises 


<il IS a well-established 
rule that a lease of a 
building or a part there- 
Ly) of for business purposes 

gives the lessee, in the 
absence of express or implied 
agreement to the contrary, the ex- 
clusive right to the use of the out- 
side walls of the portion of the 
building covered by the lease, for 
advertising purposes. But this 
right cannot be exercised so as to 
cause material injury to the build- 
ing; nor does it entitle the lessee 
to erect signs which are intended 
to be permanent rather than tem- 
porary. 

If the lessor of an office build- 
ing expressly denies tenants in 
leases of rooms the use of any of 
the walls of the building for adver- 
tising their business, and restricts 
them to the use of the windows for 
such purpose, he may place adver- 
tising matter on the outside of the 
building, so long as it does not 
damage or tend to injure the busi- 
ness of the tenants; and the fact 
that such advertising matter is 
offensive to the artistic taste of his 
tenants, and because of its strik- 
ing colors and designs, by contrast, 
dims the luster of their own signs 
painted upon the windows, is not 
sufficient ground for an injunction. 

Where there are different ten- 
ants of the several stories or floors 
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of a building, the tenant of one 
story or floor has the right to pre- 
vent the tenant of another story or 
floor from placing signs on the 
walls outside of his story or floor. 

A lessee who has the right to 
use the walls of the leased prem- 
ises, himself, for advertising pur- 
poses, may transfer such right to 
others. But a tenant of a dwelling 
house, used as a boarding house, 
cannot grant to a third person the 
privilege of painting a chewing- 
gum sign, covering one entire side 
thereof, if it does material damage 
to the freehold, and such third per- 
son is liable to the lessor for the 
damages done to the freehold by 
the painting of the sign. 

A lessee’s agreement to allow 
a third person to place a sign upon 
the outside wall of a building for 
a certain time is not a breach of 
his covenant not to underlet any 
part of the premises. 

And a contract by the lessee, 
giving another the right to use a 
wall of the leased building for ad- 
vertising purposes, is binding upon 
the assignee of the lease and upon 
a subsequent purchaser from him 
of the advertising privileges, who 
has knowledge or notice of the con- 
tract. 

The decisions on advertising 
rights on leased premises may be 
found in a note in 22 A.L.R. 798. 
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Destruction of Building Pending Sale 


iF TER the making of an 

' unconditional contract 

‘| for the sale of real 

| property, and before a 
conveyance is made, the 

purchaser is ordinarily regarded 
as the equitable owner. In most 
jurisdictions he is held, on that 
ground, to assume the risk of a 
partial destruction or deterioration 
of the property from the date of 
the making of the contract, if the 
loss is not due to a fault of the 
vendor, and the vendor at the time 
of the loss is not in default and is 
able to convey a good title. Thus, 


in the Nebraska case of McGinley 
v. Forrest, 186 N. W. 74, annotated 


in 22 A.L.R. 567, the court affirmed 
a decree of specific performance, 
allowing to the purchaser of land 
no abatement of the purchase 
price for an accidental destruction 
of a building on the land, except 
to the extent of the insurance mon- 
ey coliected by the vendor. It ap- 
peared that the property was in 
the possession of a tenant of the 
vendor at the time of the loss, and 
that a part of the purchase price 
had been paid. It is considered 
important that the vendor, at the 
time of the loss, was able to convey 
a good title. The court, moreover, 
mentions the fact that the suit was 
in equity, and states that in equity 
the vendor is regarded as holding 
the title for the benefit of the pur- 
chaser, and the purchaser as hold- 


ing the unpaid purchase price for 
the benefit of the vendor. 

Similarly, the court held, in the 
South Dakota case of Russell v. 
Elliott, 186 N. W. 824, 22 A.L.R. 
556, that a purchaser was entitled 
to the insurance money paid to the 
vendor for damage to the premises 
while a contract of sale was pend- 
ing, on the ground that the insur- 
ance money belonged to the person 
on whom the loss fell. 

A contrary doctrine is announced 
in several jurisdictions, it being 
held that, where the buildings on 
the property sold are destroyed be- 
fore the time for the performance 
of the contract, the loss falls on the 
vendor. This minority rule pre- 
vails in Massachusetts. It was said 
in Wells v. Calnan, 107 Mass. 514, 
9 Am. Rep. 65: “When property, 
real or personal, is destroyed by 
fire, the loss falls upon the party 
who is the owner at the time; and 
if the owner of a house and land 
agrees to sell and convey it upon 
the payment of a certain price 
which the purchaser agrees to pay, 
and before full payment the house 
is destroyed by accidental fire, so 
that the vendor cannot perform 
the agreement on his part, he can- 
not recover or retain any part of 
the purchase money.” 

In the recent case of Libman v. 
Levenson, 236 Mass. 221, 128 N. E. 
13, 22 A.L.R. 560, it appeared 
that, between the date of a contract 
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for the sale of real property and 
the date on which it was to be con- 
veyed, a retaining wall on the prop- 
erty collapsed, without any fault 
on the part of the vendor. The wall 
fell on certain buildings on the 
property, causing their rear walls 
to collapse. On the ground that 
the risk of the loss was on the 
vendor, the court dismissed a bill 
brought by him for the specific per- 
formance of the contract, and 
entered a decree in favor of the 
purchaser in a cross action brought 
by the latter to recover an instal- 
ment paid on the purchase price. 

In New York there is no well- 
settled rule as to the burden of the 
loss where real property dete- 
riorates, or by accident is partially 
destroyed, while a contract for its 
conveyance remains executory, and 
the vendor at the time of the loss 
is not in default. In most of the 
decisions, however, the burden of 
the loss appears to have been placed 
on the party in possession. 

The vendor has been held not 
liable for deterioration due to 
natural causes during the time be- 
tween the making of the contract 
and the date for its performance. 
Hellreigel v. Manning, 97 N. Y. 56. 
Clearly, the purchaser must bear 
the risk of a partial destruction of 
the premises after he has gone into 
possession. Re Boshart, 107 Misc. 
697, 177 N. Y. Supp. 567, affirmed 
in 188 App. Div. 788, 177 N. Y. 
Supp. 574. And if the purchaser 
has an immediate right of posses- 
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sion, he must bear the loss of a 
destruction of the buildings. Mc- 
Kechnie v. Sterling, 48 Barb. 330. 

Pending the time when the ven- 
dor will be able to make good title, 
it has been held, in several states, 
that the contract is not complete so 
as to give the purchaser the equi- 
table title, and that any loss from 
injury to or deterioration of the 
premises will fall on the vendor. 

Where the performance of the 
contract is delayed through the 
fault of the vendor, he is liable for 
the deterioration or destruction of 
the property. And if the dete- 
rioration or partial destruction of 
real property contracted to be sold 
is due to a want of ordinary care 
on the part of the vendor, he must 
bear the burden of the loss. 

If the contract of sale is con- 
ditional, the purchaser does not as- 
sume the risk of deterioration or a 
destruction of the premises until 
the condition is satisfied. Thus, 
in Page v. Loeffler, 146 La. 890, 84 
So. 194, 22 A.L.R. 563, it was held 
that the risk of loss was on the 
vendor where the parties agreed 
that a sale should be made in the 
future by means of a notarial act, 
provided certain conditions as to 
title should be fulfilled, and that 
pending their fulfilment title and 
possession should remain in the 
vendor. 

The case law on this subject gen- 
erally may be found in the note in 
22 A.L.R. 575. 
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Recent Important Cases 


Adverse possession — effect of use 
by trappers. The use of land by tres- 
passing trappers is held not to prevent 
the acquisition by another of title to 
it by adverse possession, in Bloods- 
worth v. Murray, 138 Md. 631, 114 
Atl. 575, annotated in 22 A.L.R. 1450, 
on act of trespasser as interrupting 
adverse possession. 


Adverse possession — tax deed 
and payment of taxes. A mere deed 
from the state of land bid in for non- 
payment of taxes, followed by pay- 
ment of taxes subsequently assessed, 
is held not sufficient adverse posses- 
sion to start the running of the Stat- 
ute of Limitations, in the Michigan 
case of John Widdicomb Co. v. Card, 
187 N. W. 308, annotated in 22 A.L.R. 
545, on the necessity of actual posses- 
sion to give title by adverse posses- 
sion under an invalid tax title. 


Attorney and client — right to 
costs and attorneys’ fees. The costs, 
including attorneys’ fees allowed by 
a judgment, are held to belong to the 
client, in the Arkansas case of 
Vaughan v. Humphries, 239 S. W. 730, 
annotated in 22 A.L.R. 1201. 


Attorney general — power to in- 
tervene in divorce suit. The attorney 
general is held to have no power to 
intervene in a divorce suit or to bring 
an independent action to set aside a 
decree of divorce on behalf of the 
government under the common law, 
in the Nevada case of State ex rel. 
Fowler v. Moore, 207 Pac. 75, anno- 
tated in 22 A.L.R. 1101, on the right 
of the attorney general or other rep- 
resentative of the state to intervene 
in a divorce suit. 


Bankruptcy — title to boat under 
construction. Upon bankruptcy, be- 
fore its completion, of one who has 
contracted to build a boat for another, 
and has received down payment and 
a note for the balance, the title to the 
boat is held in Re Matton, 279 Fed. 
580, to pass to the trustee if the note 


was not taken in payment for the 
boat. 

The note appended to this case in 
22 A.L.R. 1323, deals with the rights 
of a trustee in bankruptcy and a con- 
tract purchaser of chattel remaining 
in the possession of the bankrupt. 


Bills and notes — liability on raised 
check. Under the provisions of the 
Negotiable Instruments Law a bank 
which draws a check which is com- 
pletely filled out is held not to be liable 
in the North Carolina case of Broad 
Street Bank v. National Bank, 112 S. 
E. 11, for an amount by which it is 
fraudulently raised, because it did not 
make use of sensitized paper or a 
protectograph to render the fraud less 
easy. 

The liability of a party to commer- 
cial paper so drawn as to be easily 
alterable as to amount is considered 
in the note which follows this case in 
22 A.L.R. 1124. 


Bills and notes — revocation of 
signature — notice of forgery. No- 
tice by an alleged accommodation 


maker of a note in response to an 
inquiry by one to whom the note has 
been offered, that the note is a for- 
gery, is held to be a revocation of the 
signature in Fox v. Cortner, 145 Tenn. 
482, 239 S. W. 1069, annotated in 22 
A.L.R. 1341, on the right of an ac- 
commodation party to a bill or note 
to revoke his signature. 


Bonds — government — transfer 
— compliance with regulations. As 
against heirs at law of a donor, the 
title to government bonds it is held 
in Re Stockham, 193 Iowa, 823, 186 
N. W. 650, may be transferred, al- 
though the transfer is not witnessed 
by one authorized to do so by the 
requirements of the Treasury Depart- 
ment. 

The assignment and transfer of 
government bonds is treated in the 
— appended to this case in 22 A.L.R. 

65. 
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Carrier — limitation of liability 
for property on platform. A notice 
posted on the platform of a railroad 
station to the effect that the carrier 
will not assume responsibility for 
property left on the platform, until a 
bill of lading has been issued, is held 
to be binding on shippers having 
knowledge of it in the South Carolina 
case of Behrmann v. Atlantic Coast 
Line R. Co. 109 S. E. 397, and to pre- 
vent their holding the carrier liable 
for property stolen from the platform 
before a bill of lading was issued. 

The question as to what constitutes 
delivery of freight to a carrier is 
treated in the note appended to this 
decision in 22 A.L.R. 957. 


Carrier — passenger at transfer 
point — relation to carrier. One who 
has alighted from a street car at a 
transfer point, and after passing along 
the street is crossing the street on 
which his car is to arrive, and while 
so doing is injured by another car, 
is held not to sustain the relation of 
passenger to the carrier at the time 
of the injury, in the Virginia case of 
Virginia R. & Power Co. v. Dressler, 
111 S. E. 243, annotated in 22 A.L.R. 
301. 


Charity — preaching of Gospel 
— certainty. A trust for the purpose 
of “evangelization” and “preaching of 
the Gospel” is held not to be void for 
uncertainty as to object or benefi- 
ciaries, in the New Mexico case of 
Rhodes v. Yater, 202 Pac. 698, anno- 
tated in 22 A.L.R. 692, on the validity 
of a trust for religious purposes not 
limited by sect or denomination. 


Conflict of laws — effect of state 
laws on conditions in interstate pass. 
That state laws cannot control the 
effect of a condition in a pass issued 
in interstate commerce under author- 
ity of the Hepburn Act, which imposes 
upon the person using it the assump- 
tion of all risk of accident and injury 
to person is held in Kansas City 
Southern R. Co. v. Van Zant (U. S. 
Adv. Ops. 1922-23, p. 216) — U. S. 
—, 67 L. ed. —, 43 Sup. Ct. Rep. 176. 
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Constitutional law — double jeop- 
ardy — punishment under both state 
and Federal statutes. That an act 
with respect to intoxicating liquor 
which is denounced as a crime by both 
the national and state sovereignties 
may be punished under the law of 
each sovereignty without infringing 
the provision of the 5th Amendment 
to the Federal Constitution against 
double jeopardy for the same offense 
is held in United States v. Lanza (U. 
S. Adv. Ops. 1922-23, p. 169) — U. S. 
—, 67 L. ed. —, 43 Sup. Ct. Rep. 169, 


Constitutional law — due process 
— forbidding mining coal where right 
is reserved. A statute forbidding the 
mining of coal under private dwellings 
or streets or cities in places where the 
right to mine such coal is reserved in 
the grant is held to be unconstitution- 
al, as taking property without due 
process of law in Pennsylvania Coal 
Co. v. Mahon (U. S. Adv. Ops. 1922- 
23, p. 154) — U. S. —, 67 L. ed 
43 Sup. Ct. Rep. 158. 


Constitutional law — license for 
distributing handbills in city — dis- 
crimination between residents and 
nonresidents. An ordinance requiring 
from nonresidents a fee and bond for 
a license to distribute handbills within 
the city which are not required of 
residents is held to be void for dis» 
crimination, in Elgin v. Winchester, 
300 Ill. 214, 183 N. E. 205, annotated 
in 22 A.L.R. 1481, on the validity and 
construction of a statute or ordinance 
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relating to the distribution of adver- 
tising matter. 

Constitutional law — permitting 
garnishment of wages of municipal 
officer. A statute permitting garnish- 
ment of the wages of municipal and 
county employees, which does not ex- 
tend to those of the state, is held not 
to conflict with a constitutional provi- 
sion against class legislation, in 
Cavender v. Hewitt, 145 Tenn. 471, 
239 S. W. 767, annotated in 22 A.L.R. 
755, on the constitutionality of a stat- 
ute authorizing garnishment of salary 
or wages of public officials or em- 
ployees. 


Contempt — failure to comply with 
judgment — effect of inability. That 
one cannot be punished for contempt 
in failing to comply with a judgment, 
if it has not been within his power to 
do so since the judgment was ren- 
dered is held in the Texas case of 
Allen v. Woodward, 239 S. W. 602, 
annotated in 22 A.L.R. 1253. 


Corporation — right of stockholder 
to inspect books. A holder of stock 
in a corporation it is held in Otis-Hid- 
den Co. v. Scheirich, 187 Ky. 423, 219 
S. W. 191, has a right to know how 
the affairs of the corporation are con- 
ducted, and whether the capital of 
which he has contributed a share is 
being prudently and profitably em- 
ployed, and to inspect the books of the 
corporation for the purpose of obtain- 
ing such knowledge. 

The right of a stockholder to in- 
spect the books and records of the 
corporation is discussed in the note 
which accompanies this case in 22 
A.L.R. 19. 


Corporation — when organized —- 
signing certificate — liability for 
torts. Where three individuals signed 
a certificate of incorporation two days 
before the happening of an accident 
for which the company was sued for 
damages, which certificate was record- 
ed in the county clerk’s office the day 
after the accident and filed in the sec- 
retary of state’s office four days after 
the accident, and they did certain acts 
in attempted execution of the powers 


conferred by the certificate of incor- 
poration, a jury is held justified in 
finding that the company was, at the 
time of the accident, a corporation de 
facto, and therefore liable in Frawley 
v. Tenafly Transp. Co. 95 N. J. L. 405, 
113 Atl. 242, which is followed in 22 
A.L.R. 369, by a note on the effect up- 
on the corporate existence of failure 
to file a certificate in organizing a cor- 
poration. 


Creditor’s bill — necessity of ex- 
hausting property of codebtors. That 
the holder of a judgment against sev- 
eral may maintain a bill to set aside 
a fraudulent conveyance of property 
by one judgment debtor before ex- 
hausting the property of the others, 
is held in the Missouri case of Dalton 
v. Barron, 239 S. W. 97, annotated in 
22 A.L.R. 187, on the necessity of ex- 
hausting remedies against the other 
judgment debtor before bringing suit 
= set aside a conveyance as fraudu- 
ent. 


Deed — to heirs of living person 
— validity. A deed executed by a 
father and mother and purporting to 
convey land to the lawful heirs of 
their son, in consideration of love and 
affection and with knowledge on the 
part of the grantors, at the date of 
execution thereof, that the son was 
then living on the land, had living 
children, and was dissipated and 
neglectful of his family, is held to be 
void for uncertainty as to the grantees 
in Hickel v. Starcher, 90 W. Va. 369, 
110 S. E. 695, accompanied in 22 
A.L.R. 708, by a note on the validity 
and effect of a deed to the “heirs” of 
a living person. 


Eminent domain — right to main- 
tain automobile entrance across side- 
walk. The right of one maintaining 
a filling station for automobiles to 
maintain an entrance across the side- 
walk to his property for the use of 
automobiles is held to be property 
which cannot be destroyed by the pub- 
lic authorities without compensation 
in Bronlow v. O’Donoghue Bros. — 
App. D. C. —, 276 Fed. 636, annotated 
in 22 A.L.R. 939. 
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N VOLUME 20, Ruling Case Law, page 

800, Partnership is clearly and concisely 
defined. There you will find the most 
precise -and comprehensive definition of 
the subject—Chancellor Kent’s. Also 
what the United States Supreme Court 
has held, in harmony with Chancellor 
Kent’s definition. The Law of Partnership 
is thoroughly discussed in R. C. L. 
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timate contact with the prob- 
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tising lawyers everywhere. 
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Grand jury — power to extend in- 
quiry beyond criminal matters. The 
purpose of the grand jury being the 
detection and punishment of crime, it 
is held not entitled to extend its in- 
quiries into matters not in their na- 
ture criminal, in Ex parte Jennings, 
91 Tex. Crim. Rep. 612, 240 S. W. 
942, annotated in 22 A.L.R. 1351, on 
matters within the investigating pow- 
ers of a grand jury. 


Highway — obstruction on grass- 
plot of sidewalk — liability for in- 
jury. A merchant is held liable in 
Long v. American R. Exp. Co. 150 La. 
184, 90 So. 563, annotated in 22 A.L.R. 
1493, for injury to a boy who, after 
dark, collides with a movable platform 
scale which the merchant leaves on 
the grassplot between the sidewalk 
and the curb of a much-frequented 
street of a municipality. 


Hospitals — injury to patient — 
liability. A -hospital conducted for 
private gain is held liable in Jenkins 
v. Charleston General Hospital & T. 
School, 90 W. Va. 230, 110 S. E. 560, 
22 A.L.R. 323, to its patient for in- 
juries sustained by him in consequence 
of incompetency or negligence of a 
physician treating him at its instance, 
under a contract binding it to furnish 
him proper treatment. 

The liability of a private, nonchar- 
itable hospital or sanitarium for the 
improper care or treatment of patients 
is considered in a note in 22 A.L.R. 
341. 


Hospital — liability for injury to 
patient by hot-water bag. That a hos- 
pital is answerable for the act of 
its nurse in placing against the back 
of a semiconscious patient, without 
direction of the attending physician, 
a bag of water, so hot as seriously to 
burn him, is held in Tucker Sanato- 
rium v. Cohen, 129 Va. 576, 106 S. E. 
355, 22 A.L.R. 315, which is followed 
on page 341 by a note on the liability 
of a private, noncharitable hospital or 
sanitarium for the improper care or 
treatment of patients. 
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Injunction — against operation of 
talking machine. Injunction is held 
in the Massachusetts case of Stodder 
v. Rosen Talking Mach. Co. 135 N. E. 
251, annotated in 22 A.L.R. 1197, to 
lie in favor of neighboring merchants 
against the continuous operation dur- 
ing business hours by a music dealer 
of a talking machine in such manner 
as to make concentration on work 
difficult, irritate the nervous system, 
injure health, and interfere with the 
conduct of business, while the machine 
might be played in such manner that 
its effectiveness for advertising pur- 
poses would not be affected and it 
would not interfere with the business 
or comfort of complainants. 


Insurance — act pertaining to more 
hazardous occupation. Standing by 
and watching the making of tempo- 
rary repairs on an engine drawing a 
stock train which had become disabled 
and stopped the train, by one tending 
a shipment of stock in transit, is held 
in Ebeling v. Bankers’ Casualty Co. 
61 Mont. 58, 201 Pac. 284, to pertain 
to the occupation of stock tender with- 
in the meaning of a policy insuring 
him in a preferred occupation for a 
specified amount, and providing a 
diminution of recovery in case of in- 
jury in doing any act pertaining to a 
more hazardous occupation, which 
tending stock in transit is. 

The note appended to this case in 
22 A.L.R. 777, deals with a provision 
in an accident insurance policy for 
reduced indemnity for injury while 
doing an act pertaining to a more 
hazardous occupation. 


Insurance — denial of liability — 
claim of nonwaiver of rights. That 
an insurance company cannot neutral- 
ize the effect of its denial of liability 
on its policy which it claims to be 
void, by inserting in the notice a state- 
ment that it waives none of its rights, 
so as to be absolved from liability in 
case the proofs of loss are not made 
as required by the policy, is held in 
the Indiana case of AStna Ins. Co. v. 
Indiana Nat. L. Ins. Co. 133 N. E. 
which is accompanied in 29 A.L R. 
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402 by a note on denial of liability as 
a waiver of the proofs of loss required 
by an insurance policy. 


Insurance — effect of illustrative 
values of matured policies. An illus- 
tration of values of matured policies 
appended to a particular policy is held 
not to bind the company to settle for 
the amount therein stated, in Maddox 
v. Mutual L. Ins. Co. 193 Ky. 38, 234 
S. W. 949, annotated in 22 A.L.R. 
1276, where the illustration states 
that the sums named are for the pur- 
pose of general illustration only, and 
not as pledged in future settlements. 


Intoxicating liquor — attempt to 
manufacture — what constitutes. 
Placing meal and receptacles in a 
swamp, and nailing a coffee mill to a 
near-by tree, with intent to make 
liquor out of the meal if a still can 
be secured, is held not to be an at- 
tempt to manufacture spirituous liq- 
uor in the North Carolina case of 
State v. Addor, 110 S. E. 650, which 
is followed in 22 A.L.R. 219, by a note 
on what amounts to an attempt to 
manufacture intoxicating liquor with- 
in the criminal law. 


Municipal corporation — legisla- 
tive discretion — immunity. The 
members of a municipal council, when 
acting in good faith, are held in the 
Ohio case of Hicksville v. Blakeslee, 
134 N. E. 445, to be exempt from in- 
dividual liability for the exercise of 
their legislative discretion in voting, 
as such members of council, for or 
against any proposed legislation be- 
fore them for consideration. 

The civil responsibility of a mem- 
ber of a legislative body for his note 
therein, is treated in the note append- 
ed to this case in 22 A.L.R. 119. 


Negligence — skate strap — provi- 
sion by lessor of skates. A leather 
strap, with a buckle attached, is a 
simple appliance. It is held in Frye 
v. Omaha & C. B. Street R. Co. 106 
Neb. 333, that a man o’ mature years, 
and who knew how to skate, will be 
presumed to have known the ordinary 
and usual results of the use of such 
appliance in the adjustment of roller 


— to his feet for use in a skating 
rink. 

The duty and liability of the owner 
or keeper of a place of amusement 
respecting injuries to patrons is treat- 
ed in the note which follows this case 
in 22 A.L.R. 607. 


Physician and surgeon — optom- 
etry as practising medicine. One 
practising optometry whose business 
is to detect and characterize disorders 
of the eyes by means of scientific 
devices, and correct defects of vision 
by means of lenses, although he does 
not attempt to prescribe medicine 
for diseased conditions, is held in 
Baker v. State, 91 Tex. Crim. Rep. 
186, 240 S. W. 924, annotated in 22 
A.L.R. 1163, to be within the terms 
of a Medical Practice Act declaring 
that any person shall be regarded as 
practising medicine who shall publicly 
profess to treat any physical deform- 
ity by any system or method. 


Quarantine — typhoid carrier — 
duration. That reasonable regula- 
tions for the quarantine of a typhoid 
carrier may be enforced so long as he 
discharges germs of the disease, is 
held in People ex rel. Barmore v. 
Robertson, 302 Ill. 422, 134 N. E. 815, 
22 A.L.R. 835, which seems to be a 
case of first impression. 


Specific performance — contract 
for service. That a court of equity 
will not decree the specific perform- 
ance of a contract of a railroad com- 
pany with its employees to assign 
them to its trains in accordance with 
the length of time they have been in 
its service, giving the preference al- 
ways to the employee who has been 
longest in service, is held in Chambers 
v. Davis, 128 Miss. 613, 91 So. 346, 
annotated in 22 A.L.R. 114. 


Specific performance — when de- 
creed — contract for sale of corporate 
stock. Specific performance of a con- 
tract for sale of corporate stock will 
not be decreed if the stock is readily 
purchasable on the market, but if the 
shares have no market rating, and 
cannot be easily obtained elsewhere, 
it is held in Smurr v. Kamen, 301 IIl. 
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179, 183 N. E. 715, specific perform- 
ance will be granted. 

The authorities on specific perform- 
ance of a contract for the sale of cor- 
porate stock are gathered in the note 
which accompanies this case in 22 
A.L.R. 1023. 


Tax — exemption — railway relief 
hospital. A hospital maintained by a 
corporation created for the purpose of 
maintaining it for the benefit of em- 
ployees of a railroad company, and 
used for treatment solely of members 
of an association composed entirely of 
such employees, is held not to be for 
strictly charitable purposes within the 
meaning of a constitutional tax ex- 
emption in Chaffee County v. Denver 
& R. G. R. Co. Employes’ Relief Asso. 
70 Colo. 592, 203 Pac. 850, annotated 
in 22 A.L.R. 902, on exemption from 
taxation of property of a fraternal or 
relief association. 


Tax — on income of judge — con- 
stitutionality. That a tax cannot be 
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laid upon the salaries of judges under 
a constitutional provision that such 
salaries shall not be diminished dur- 
ing the continuance of the judge in 
office, is held in the North Carolina 
case of Long v. Watts, 110 S. E. 765, 
which is followed in 22 A.L.R. 277, by 
a supplemental note on income tax in 
respect of salaries of public officers or 
employees. 


Trust — establishment by parol 
admission by trustee in open court. 
That a trust in real estate held under 
a deed absolute may be established by 
oral testimony of the trustee in open 
court, in a proceeding involving title 
to the property, accompanied by as- 
sent of his counsel in his presence and 
with his approval, is held in Brender 
v. Stratton, 216 Mich. 166, 184 N. W. 
486, which is followed in 22 A.L.R. 
728, by a note on pleadings, deposi- 
tions, testimony, or statements in 
court as constituting a sufficient writ- 
ing within the Statute of Frauds. 
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A.L.R. Annotations in Volume 22 Include Notes on 
the Following Subjects: 


Appeal — Communications between 
jurors and others as ground for new trial 
or reversal in criminal case. 22 A.L.R. 
254. 

Appropriations — Contract to pay for 
services or reimburse expenditures as 
within constitutional inhibition of aid to 
sectarian institutions. 22 A.L.R. 1319. 

Bankruptcy — Lessor’s right, upon 
bankruptcy of lessee, to enforce lien or 
retain security for future rentals. 22 
A.L.R. 1307. 

Bankruptcy — Mortgage executed 
within four months’ period pursuant to 
executory agreement antedating that 
period, as a voidable preference. , 22 
A.L.R. 1378. 

Bankruptcy — Priority as between 
vendor’s lien on real estate and rights of 
trustee in bankruptcy of purchaser. 22 
A.L.R. 1338. 

Bills and notes — Rights and _liabili- 
ties of bank with respect to certified 
check or draft fraudulently altered. 22 
A.L.R. 1157. 

Check — Who must bear loss as be- 
tween drawer who delivers check to an 
impostor, and one who cashes or pays it 
upon latter’s indorsement. 22 A.L.R. 
1228. 

Constitutional law — Acquittal of con- 
viction under Federal statute as bar to 
prosecution under state or territorial 
statute based on the same act or trans- 
action, and vice versa. 22 A.L.R. 1551. 

Constitutional law — Constitutionality 
of retroactive statute providing compen- 
sation for one injured in service of state. 
22 A.L.R. 1445. 

Constitutional law — Constitutionality 
of statute conferring on chancery courts 
power to abate public nuisance. 22 
A.L.R. 542. 

Constitutional law — Constitutionality 
‘f welfare acts for veterans of World 
War. 22 A.L.R. 1542. 

Constitutional law — Validity of ordi- 
rance which denies to automobiles while 
used for hire the parking privileges ex- 
tended to automobiles generally. 22 
A.L.R. 118. 

Contract — Admission by pleading of 
a parol contract as preventing pleader 
from taking advantage of the Statute of 
Frauds. 22 A.L.R. 723. 

Covenant — Enforceability by the pur- 
chaser of a business of a covenant of a 


third person with his vendor not to en- 
gage in a similar business. 22 A.L.R. 
754. 

Evidence — Admissibility of parol evi- 
dence to vary or explain the contract im- 
plied from the regular indorsement of a 
bill or note. 22 A.L.R. 527. 

Evidence — Admissibility of evidence 
of other offenses in criminal prosecution 
to prove identity of defendant. 
A.L.R. 1016. 

Evidence — Compensation from other 
source as precluding or reducing recov- 
ery against one responsible for personal 
injury or death. 22 A.L.R. 1558. 

Health — Compulsory examination for 
venereal disease. 22 A.L.R. 1189. 

Homicide — Homicide by companion 
of defendant while attempting to escape 
from scene of crime as murder in the 
first degree. 22 A.L.R. 850. 

Innkeeper — Liability of innkeeper 
for property left by departing guest who 
intends to return. 22 A.L.R. 1194. 

Insurance — Death as within provision 
exempting insurer or limiting liability in 
case of injury or disability intentionally 
inflicted. 22 A.L.R. 299. 

Insurance — Right of insurer under 
Workmen’s Compensation Act to recover 
from employer, who has breached war- 
ranty, the amount it has been obliged to 
pay employee. 22 A.L.R. 1481. 

Interstate commerce — Power of Fed- 
eral government over intrastate rates. 
22 A.L.R. 1100. 

Interstate commerce — Power of state 
to require interstate carrier to make 
track connections with other roads. 22 
A.L.R. 1078. 

Judgment — Judgment in action for 
injury to person or property as res judi- 
cata in action by one defendant against 
the other for injury in the same acci- 
dent. 22 A.L.R. 1275. 

Master and servant — Res ipsa loquitur 
as affected by circumstances tending to 
negative negligence by defendant. 22 
A.L.R. 1471. 

Municipal corporation — Reasonable- 
ness and validity of requirement as to 
bonds from operators of jitney busses. 
22 A.L.R. 230. 

Parent and child — Criminal responsi- 
bility of father for nonsupport of child 
as affected by decree of divorce or sep- 
aration requiring support by him. 22 
A.L.R. 795. 
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Principal and agent — Right of dealer 
against his vendor in case of breach of 
warranty as to article purchased for re- 
sale and resold. 22 A.L.R. 133. 

Replevin — Amount of alternative 
money judgment in replevin as affected 
by sale of property, under foreclosure of 
lien of third person, while in hands of 
unsuccessful party. 22 A.L.R. 215. 

Specific performance — Specific per- 
formance of contract for sale of corpo- 
rate stock. 22 A.L.R. 1032. 

Street railways — Personal care re- 
quired of one riding in an automobile 
driven by another as affecting his right 
to recover against third person. 22 
A.L.R. 1294. 

Witness — Competency of hospital 
physician or attendant to testify as to 
condition of patient. 22 A.L.R. 1217. 

Workmen’s compensation — Deduc- 
tions allowable in computing earnings as 
basis of compensation. 22 A.L.R. 864. 


RELIEF FOR THE GOOD 
SAMARITAN 


That the automobile of one who 
gave a ride to an acquaintance whom 
he found by the roadside in a drunken 
condition should not be condemned for 
the illegal transportation of pro- 
hibited liquors, because the intoxicat- 
ed person left a bottle containing a 
small quantity of whisky in the car, 
is held in Byles v. State, 205 Ala. 286, 
87 So. 856. The court observed: “If 
the defendant is to be believed, he was 
but following the Biblical example, 
acting the part of the Good Samaritan 
in taking up an acquaintance who had 
fallen by the wayside, and carrying 
him to his home, without knowledge 
or notice of any suspicious circum- 
stances to place him on notice that he 
was violating any statute of the state 
by transporting any prohibited liq- 
uors. Under such circumstances there 
is no rule of law established in this 
state which would condemn the kindly 
deed and declare contraband the car 
because used in its execution.” 


RECENT PROBLEMS IN ADMIR- 
ALTY JURISDICTION. 


The Johns Hopkins University 
Studies, Series XL. No. 3, treats of 
“Recent Problems in Admiralty Juris- 
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Whatever the scope of a law library, 
citation books represent the one in- 
dispensable unit. Whether your li- 
brary is limited to your local codes 
and digests, or is extended to the more 
general sources of research, it is al- 
ways essential to know the complete 
judicial history of your authorities, as 
disclosed in subsequent citing cases. 
Citation books alone give you this 
result. 

The courts demonstrate this daily 
by their practice of checking citations 
of respective counsel through the local 
citation books. 

e law schools prove it through 
their adoption of citation books as an 
integral part of the course in legal 
bibliography. 

The profession demonstrates it by 
their adoption of citation books as 
“desk books,” always at hand for the 
purpose of checking every authori- 
ty upon which they plan to rely, or 
which may be cited by opposing 
counsel. 
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diction.” It is written by Edgar 
Tremlett Fell, Ph.D., Admiralty At- 
torney, United States Shipping Board. 
Its three chapters treat of the con- 
stitutionality of state legislation af- 
fecting admiralty and maritime mat- 
ters, of jurisdictional immunity of 
public vessels and goods, and of juris- 
diction over foreign private merchant 
vessels and seamen. It may be ob- 
tained from the Johns Hopkins Press, 
Baltimore, Md., at a price of $1.25. 


FORTITER IN RE 


I was instructing the young lady 
who had just come from the business 
college, and who believed she could 
take all kinds of dictation and more 
too. 

“In these letters pertaining to col- 
lections,” said I, “we usually head 
them like this: ‘Re: Jones-vs-Smith.’ ” 
I then dictated a few reports on col- 
lections. 

The next day I had occasion to write 
an informal note to a client and I 
dictated thusly: “Friend Higgins: 
Referring to the matter you spoke to 
me about,” ete. 


I had a good laugh when the young 
lady handed me the typewritten let- 
ter, which was like this: “Friend 
Higgins: RE: Ferring to the matter 
I spoke to you about,” etc., and I think 
the readers of CASE AND COMMENT 
will likewise laugh, or at least grin. 

Wallace Chadman. 


APOSTOLIC AUTHORITY. 


In reading in “CASE AND COMMENT” 
the interesting article entitled “The 
Bench and the Bible,” I am reminded 
of a suggestion made by me in a recent 
brief in a case in the supreme court 
of Colorado. 

The question involved was an equity 
case, in which a forfeiture was de- 
manded and enforced by the lower 
court. I contended for the spirit, as 
against the letter of the law. I said: 
“The Apostle Paul said ‘the letter 
killeth, but the spirit giveth life,’ and 
that is an authority binding upon this 
court.” The court agreed and reversed 
the case. Phares v. Don Carlos, No. 
2, 208 Pacific, pp. 458-9. 

John D. Milliken. 


THE PROBLEM OF PROOF 


By ALBERT S. OSBORN 
AUTHOR OF “QUESTIONED DOCUMENTS” 


HE book throughout em»vhasizes the important idea that 
actual trials at law, as the experienced practitioner well 
knows, are contests in which, in large measure, the discov- 

ery and proof of the facts, not the interpretation of law, deter- 


mine the result of the issue. 


There are surprisingly few books on this vital question of proof. 
The two main questions discussed in the work are facts and 


persuasion, and its title might well have been “Facts and Per- 
suasion in Courts of Law.” This is a phase of law practice 
that at once appeals to the progressive lawyer who realizes 
the wide variation in the quality of law practice and who is 
desirous of discovering and utilizing all factors that may con- 
tribute to success. 


ONE VOLUME, 28 CHAPTERS, 548 PAGES, PRICE $6.00 
FOR SALE BY 


THE LAWYERS CO-OP. PUBLISHING COMPANY 
ROCHESTER, NEW YORK 
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Out of the 


Record 


Important Discovery. “What we 
want to discover,” said counsel, “is 
who was the aggressor.” 

“Eh?” said the fierce-looking wit- 
ness doubtfully. 

“Let me explain,” said counsel pa- 
tiently. “If I met you in the street 
and struck you in the face I should 
be the aggressor.” 

“No, no. You don’t understand. 
If I struck you without provocation 
I should be committing an act of ag- 
gression.” 

“Excuse me, boss, you’d be com- 
mitting suicide,” declared the wit- 
ness darkly. 


Travels 


’ 


—Savannah News. 


Absent-Mindedness. A prominent 
New York lawyer was putting a wit- 
ness through a hard cross-examina- 
tion when the subject of absent- 
mindedness arose. 

“What do you think is absent- 
mindedness?” asked the lawyer. 

“Well,” replied the witness in a 
slow, deliberate tone, “if a man who 
thought he had left his watch at 
home, took it out of his pocket to see 
if he had time to go back and get it, 
I would call him a little absent-mind- 
ed.” 

—Everybody’s Magazine. 


His Defense. Congressman Maples, 
of the Grand Rapids, Mich., district, 
tells of a certain married man who 
was testifying in a burglary case. 

“Do I understand you to say,” an- 
grily questioned the Judge, “that 
when you heard a noise you quickly 
got out of bed, turned on the light 
and went to the head of the stairs— 
that a burglar was at the foot of the 
stairs and you did not see him? Are 
you blind?” 

“Judge, must I tell the exact 
truth?” asked the witness as he 
mopped his perspiring face and 
blushed furiously. 


“Yes, sir, the whole truth and 
nothing but the truth,” barked the 
Judge. 

“Well,” slowly replied the man, 
“my wife was in front of me.” 

—St. Louis Star. 


The “Old Boy’s Reply.” Barney 
Oldfield, the automobile racer, was 
telling speed stories. 

“And then there was a chap,” he 
said, “who got run in for speeding, 
and they told him that the Judge was 
a hearty, genial guy who would 
doubtless respond very favorably to 
the right kind of an approach—hail- 
fellow-well-met—you know. 

“So when the speeder’s name was 
called he swaggered right up to the 
bench, held out his hand, gave a loud 
laugh and boomed: 

“Good morning, Judge, old boy! 
How are you?” 

“The Judge answered: 

“*Fine—fifty dollars!” 

—Pittsburgh-Chronicle Telegraph. 


Mixing Matters. The justice of 
the peace in a town in Ohio, in pur- 
suance of his duties, had to hear and 
judge the cases that were brought 
before him and also to perform oc- 
casional marriage ceremonies. He 
found it difficult to dis-associate the 
various functions of his office. 

Everything had gone smoothly 
until he asked one bride: “Do you 
take this man to be your husband?” 

The bride nodded emphatically. 

“And you, accused,” said the jus- 
tice, turning to the _ bridegroom, 
“what have you to say in your de- 
fense?” 


Fair Enough. “But, your honor,” 
protested the speeder who had just 
received a jail sentence, “you don’t 
realize that my time is worth money.” 

“Oh, indeed!” said the judge. 
“Well, if you can produce a single 
citizen who doesn’t consider that his 
life is more valuable to him than 
your time is to you, I’ll let you off 
with a nominal fine.” 

—Boston Transcript. 
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with disturbances of national na- 
ture, to say nothing of the large 
percentage of cases brought up 
from state courts on appeal, the 
United States Supreme Court is 
being called upon to render de- 
cisions of far-reaching influence 
on every community in the na- 
tion. In the national sense, these 
decisions are as important to 
every American lawyer as are 


his local reports. 
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the sum of only $7.50 a year 
every lawyer can have placed in 
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the term, the current opinions of 
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bound book with all these opin- 
ions, together with briefs of coun- 
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tations which he cannot get else- 
where. 
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thought of as a progressive law- 
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edge of what the Supreme Court 
of this nation is constantly de- 
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The Doctor Hard Hit. One of Mis- 
sissippi’s most famous. criminal 
lawyers was attending a convention 
in New Orleans, where he engaged in 
an argument with a physician over 
the relative merits of their profes- 
sions. 

“JT don’t say that all lawyers are 
crooks,” said the physician, “but 
you’ll have to admit that men of your 
cloth don’t make angels.” 

“You are right,” retorted the law- 
yer. “You doctors have the better 
of us in that respect.” 

—Detroit Free Press. 


Tied and Untied. Senator Oddie, 
of Nevada, hails from Reno, where 
the divorce mills work night and day, 
and he has been the subject of quite 
a bit of mild spoofing from his col- 
leagues on this account. The Sena- 
tor was in a group listening to some 
of these wise observations on his 
home city, and when he had an op- 
portunity to get into the conversa- 
tion he remarked: ‘Well, Reno is 
the only city in the world where the 
people go down to the trains to see 
the tide come in.” For a second or 
two nobody got just what he meant, 
but about the minute it was begin- 
ning to percolate into the minds of 
his hearers he added with a smile: 
“And they go down to the trains to 
see the untied go out.” 

—National Republican. 


Following Suit. An eminent Lon- 
don Judge who wrote a wretched 
hand once sent a note to a friend 
among the lawyers seated at the bar- 
rister’s table. 

Not being able to make anything 
of it, the friend scribbled something 
absolutely undecipherable upon a 
half sheet of note paper and passed 
it up to the justice. The great man 
looked somewhat annoyed at it and 
said to his friend: 

“What do you mean by this? I 
invited you to come and dine with 
me tonight.” 

“Yes,” said the lawyer, “and I re- 
plied that I should be delighted to do 
so.” —Harper’s Magazine. 


Married By Cable. A Nebraska 
man has been married by wire to a 
girl in Paris. The Judge who mar- 
ried them went with the bride-groom 
to the telegraph office, where the 
Court asked the bridegroom the usual 
questions, receiving affirmative an- 
swers. The Judge then sent a cable- 
gram to the bride in Paris, in which 
he asked the questions of the mar- 
riage ceremony. Seven hours later 


the answering cable was received, 
and the Court declared the two man 
and wife and sent the bride a cable 
to that effect. 

—Dearborn Independent. 


Four Dogs Made Five. The af- 
fable Bill Dykes, landing agent for 
the United States Lines, had a case 
before the Ellis Island immigration 
authorities a short time ago that 
caused the smile to disappear from 
his otherwise benign countenance. 
The case was that of an Irish immi- 
grant who arrived from Queens- 
town on the steamship President 
Polk. The Irishman'was arraigned 
before an inspector and submitted to 
questions to test his mentality. As- 
suming a look of great dignity the 
inspector propounded this stumper: 


“If I gave you a dog, this man gave 
you a dog, this other man gave you 
a dog and that man gave you a dog, 
how many dogs would you have?” 

“Five dogs,” replied the Irishman. 

“Now listen carefully,” continued 
the somewhat irritated inspector. 
“If I gave you a dog, this man gave 
you a dog, this other man gave you 
a dog and that man gave you a dog, 
how many dogs would you have?” 

“Five dogs,” again answered the 
candidate for admission to the Unit- 
ed States. 

“For the love of Mike, man,” cried 
the irritated inspector, “how could 
you have five dogs?” 

“Well you see,” calmly replied the 
Irishman, “I have one of me own.” 

The Irishman was passed without 
further questioning. 

—Neptune News. 
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